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"Why worry yourself and us over law points and such dreary 
things in August?'' a friend said to me as we motored over the 
splendid road from Shipman to Lovingston. 
Reminiscences. "Why not 'reminisce' a little?" 

I was doing some "reminiscing" on my own 
hpok as he spoke. For the last time I went over that road the 
mud was eighteen inches deep and it took us nearly two hours to 
make -the trip that now took us not quite thirty minutes. And 
when I got to the village and noticed that the old hotel with its 
high and unguarded porch was gone and a very handsome and 
architecturally correct bank building had been erected on its site, 
memory went hack to the days when I had seen on that porch 
some of the ablest lawyers and noblest gentlemen any age has 
ever seen. Going "on circuit," has gone. The growth of the 
local bars, the falling off of litigation may be responsible for it, 
but it is nevertheless true that lawyers no longer attend with any 
regularity any courts outside of their own county or city. But it 
was not so consule Planco. I can recall when nearly every law- 
yer at the Albemarle Bar attended regularly ■ the circuit courts 
of Nelson and Greene and Fluvanna, and there met members of 
the Bar from adjacent circuits. 

Gazing at the pillared front of the bank building my mind's 
eye repictured the old. rambling, whitewashed hotel with the long 
porch at one end, fifteen or 'twenty feet above the ground and 
not a sign of railing. And though Lovingston was not a dry 
town in those days only one person ever fell from it. And he was 
perfectly sober. 

John B. Spiece was a character whom Dickens would have 
loved to describe. He was very tall, very stout — weighing, I 
should say, two hundred and fifty pounds at fhe least. He wore 
the old-fashioned high collar and stock, and in winter a long, 
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toga-like cloak. His hat was a huge felt one whose color was 
originally gray, but years of service and infrequent brushing had 
brought it to a shade impossible to describe. In it he carried 
innumerable papers — a whole suit in chancery being once extri- 
cated from it, as he was pleading for a continuance on the ground 
that the papers in said cause had been lost for months. His 
wrath and indignation at this breach of "professional etiquette," 
in searching his hat as he styled it, was Jove-like. He had been 
a very handsome man in his youth and had no small degree of 
intellect. Had he had an early and good education and been in 
daily association with the members of the Bar of his native 
county he might have made his mark. But as it was, he was a 
type of the old county court lawyer, with an uncultivated but at 
times forceful eloquence, for he had a fine voice and an impos- 
ing presence. He lived in a remote corner of the county and 
owned a good farm and had a few slaves — the death of one of 
whom he lamented in a long elegy, for he was a poet as well as 
a lawyer. A kindly, simple-hearted old man, very credulous and 
not very cleanly in habits, though absolutely so in conversation. 
The Bar looked down upon him as a shyster, but he was hardly 
that. His scale of fees was far below the tariff, he often bring- 
ing suits for the taxed fee and charging anywhere from a dollar 
to two and a half for a deed. 

He lived far beyond the allotted term of life and those who 
felt a certain contempt for him grew to look upon him very 
kindly ere the end came. When he died the late Robert W. 
Whitehead, of Nelson — than whom no nobler gentleman or abler 
lawyer ever breathed — wrote a very interesting and pleasant 
sketch of his life. We feel almost tempted to republish it some 
day. 

But we have wandered away from the porch. Old Spiece one 
night walked out on the porch and then off of it at its highest 
point. The fall was tremendous and as soon as he could catch 
his breath he began to yell, "Oh, I'm a dead man! I'm a dead 
man!" Alexander Rives, afterwards Federal judge of the West- 
ern District, but then attending Nelson court, a gentleman of 
great dignity and of solemn mien came out with a candle in his 
hand, carefully went down the steps, and searching for the "dead 



384 6 VIRGINIA LAW REGISTER, N. s. [ Sept., 

man" was heard to say: "Oh no, Mr. Spiece! God bless my 
soul, you cannot be dead! You articulate too distinctly for a 
dead man." 

Old Spiece kept a few cases on the docket just to hear his 
name called term after term, and it was delightful to see him 
rise, when "Sprouse v. Beaver, Spiece p. q." was called and say 
with great dignity, "If your Honor please that case can be con- 
tinued for the plaintiff." This went on until probably "Sprouse 
and Beaver" were dead and forgotten in the flesh. But the old 
man could not have his name fade, like his clients, into oblivion. 
We recall that Judge Egbert R. Watson, in a spirit of mischief, 
at a term of the Albemarle Circuit Court, when one of Spiece's 
cases was called and he named as counsel for the defendant, 
arose and demanded a trial. Spiece begged and pled for a con- 
tinuance. Sweat rolled down his brow. He sawed the air and 
protested at the injustice of being forced into a trial without a 
single witness. But the judge was obdurate. I think he entered 
into the joke. "It was your business, sir, to have your witnesses 
here and you must go into trial. The clerk handed across the 
bar a dusty, dirty yellow old file, tied with a tape which might 
once have been red. With trembling hands the old man untied 
the file. It was an action of debt on a bond brought in the late 
fifties. "What is your defence, Jedge Watson?" he said, in a 
voice of almost tearful reproach?" The Judge took the papers, 
examined them a moment and then said, "Under the circum- 
stances I'll withdraw the plea and let judgment go." Old Spiece 
arose with a bland smile rippling over his florid face and said 
with great dignity, "Mr. Clerk, enter up judgment for principal, 
interest and costs, if the Court please." The Court, Bar and 
spectators roared and for the balance of the term the old man 
swelled around and boasted how he caught Watson napping: 
"The most astute lawyer at this Bar, Gentlemen, but when he 
ran against John B. Spiece he met his match." The fact is that 
both plaintiff and defendant were dead and both died insolvent. 

And as I looked into the quiet street, shaded by one or two old 
trees, memory, brought back to me the faces and forms of the 
lawyers who used to sit there when court had adjourned. Wm- 
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J. Robertson — that great lawyer — that superb gentleman — whose 
force of intellect was only surpassed by his scorn of meanness, 
and whose powerful reasoning was only equalled by his fearful 
sarcasm when his indignation was aroused. Near him would sit 
S. V. Southall, a lawyer of the profoundest learning in our great 
science, and of the highest professional and personal standing. 
Taylor Berry, of Amherst, would be there, with his genial man- 
ner, a lawyer of marked ability. Cabell, of Buckingham, with 
a tongue like a whip, delightful to listen to, whether in court or 
out; and Robert W. Whitehead, of whom we have spoken, as 
witty as learned, who was to be feared as an adversary and 
welcomed warmly as an associate. And Egbert R. Watson — 
learned judge, skilled pleader, able advocate, zealous, pure, ac- 
tive Christian gentleman. And now and then from Lynchburg 
came R. G. H. Kean — profound scholar, brilliant lawyer, charm- 
ing gentleman. And Charles M. Blackford — delightful com- 
panion, able lawyer, wonderful with juries and no less success- 
ful with courts — a man beloved and worthy to be beloved. 

And one other — whose name I may not call, but whose mem- 
ory is cherished yet in every circuit in which he practiced, though 
death has stilled his eloquent tongue and stopped the beating of 
his generous heart. If aught I know of things pure and good 
and high and noble and true, I learned them of him by precept 
and example. 

"Vixisti, genitor, bene ac beate, 
Nee pauper, neque divis, eruditus, 
Satis, et satis eloquens, valente 
Semper corpore, mente sana, amicis 
Jucundus, pietate singulari. 
Nunc lustris bene sexdecim peractis 
Ad divum,- profisceris heatas 
Oras, i genitor, tuumque natum 
Olympi cito, siste tecum in arce." 

I do not mention the younger men — many of them not un- 
worthy to rank with these elder brethren. These younger men 
of that day are old now and some — aye many — have joined these 
elder brethren in the higher courts. 

And seated with them the judge of that circuit, "Old Wink," 
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as they irreverently called him, a jurist as learned, as pure, as 
just as ever sat upon the bench, yet with as sarcastic a tongue 
and manner as ever belonged to man. He had a viperous way 
of licking out his tongue and this, with a peculiar lisp he had, 
rendered many of his utterances overwhelming to the younger 
practitioners. He was as rough as a rasp, but at heart kindly 
and generous. Many are the stories told upon him. Two must 
bring this rambling note to an end. 

In the good old days when two circuit judges examined candi- 
dates for the Bar a young man arrived at Lovingston just as the 
Judge had adjourned court and was busy packing his grip in his 
room. He went into the room and told the Judge he wished to 
be examined for his license. "Sit down, sah! Sit down. I'll 
'tend to you directly." The young man sat down and looked at 
the clock. "Excuse me, Judge," he said, "you have only half 
an hour." 

"All right, all right!" said the Judge, "I'll 'tend to you in 
time." The minute-hand moved rapidly and the young man 
squirming in his chair said, "Judge, you've only fifteen minutes." 
"That's all right, young man," snarled the Judge, "I can expose 

a d n sight of ignorance in fifteen minutes." And he did, 

though the license was signed. 

But the other joke was on the Judge. The late William H. 
Boaz — so long the distinguished Chairman of the Finance Com- 
mittee of the House of Delegates, and probably one of the ablest 
as well as the most modest of scholars — had just graduated in 
law under Professor John B. Minor. He went to Nelson during 
a session of the court there and asked the Judge to examine him 
for his license. He happened to strike the old gentleman in one 
of his most irascible moods. "Whar'd you graduate? Univer- 
sity, eh? John B. Minor? Oh, you know all the law, I suppose 
and can tell us poor old broomsage lawyers more'n we know? 
What's a capias in withernam?" 

With great gravity Boaz, who supposed the Judge really 
wanted to know, proceeded to tell him at length what it was. As 
he went along the old man's face smoothed into a smile and the 
genial nature of the real man came out, and as Boaz finished: 
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"Hand me your license, young man," he said, "and I'll sign it. 
D n if I ever knew what it was before." 



We have long since given up wondering at cases and ques- 
tions of law which come up in the courts ; but we are now and 

then amazed at decisions which seem 
Impairing the Obliga- to us so absolutely unnecessary that 
tions of a Contract by the reporting of them is merely en- 
Judicial Decision. cumbering the books and wasting 

time. A lawyer in Oklahoma actually 
contended that "independent of any statutory provision, where 
a contract has been interpreted by the highest court of a State, 
and the obligation and rights of parties thereunder determined, 
the rights of any person purchasing similar contracts subsequent 
to the decision of the court interpreting the same cannot be im- 
paired by a subsequent decision of the court," and upon this con- 
tention went to the Supreme Court of that State McCray v. 
Miller, 186 Pac. 1089. 

That court disposed of this contention in short order, saying: 

"This we do not think is the correct statement of the law. The 
rule, as declared in 12 Corpus Juris, states as follows : 'The 
prohibition of the contract clause of the constitution is di- 
rected at legislative, not judicial, action. Acting, however, 
under a contrary impression, induced principally by misin- 
terpretation of a dictum of Chief Justice Taney, some courts 
have held, in general terms, that the clause is violated by a 
judicial decision which overrules previous decisions, and 
thereby impairs the obligation of a contract under the law 
as construed when it was made. But it is now definitely and 
authoritatively settled that the contract provision of the con- 
stitution does not apply to the decision of a State court, 
where such decision is not based on a constitutional or stat- 
utory provision. The mere fact that the decision of the 
State court is against the validity of a contract, either in 
whole or in part, does not of itself prevent a question un- 
der the contract clause, nor give the Federal courts juris- 
diction to review the decision, and this rule applies even 
where the decision of the State court complained of changes 
a rule of the common law which, by virtue of previous ju- 
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dicial decisions, was established and in force when the con- 
tract was made.' Also, in the present case, there is the 
added irregularity that the exhibit was examined out of 
court and before it had been introduced in evidence. It is 
improper for a jury to receive any evidence out of court 
(Rodgers v. Central Pacific R. Co., 67 Cal. 607, 8 Pac. 377). 

"While it is true, of course, as contended by counsel for the 
respondent, that a mere irregularity, which does not affect 
the substantial rights of the other party or prevent him from 
having a fair trial, does not justify the granting of a new 
trial, the question as to whether the action of the jury, un- 
der all the circumstances, materially affected plaintiffs' sub- 
stantial rights and prevented him from having a fair trial 
was peculiarly one that was addressed to the discretion of 
the trial court. As was stated in the case of Piercy v. Piercy 
(149 Cal. 166, 86 Pac. 507), the trial court having heard and 
seen the witnesses on the trial, and having knowledge as to 
those circumstances of a case which cannot 'be reproduced 
in the printed record, is in a better position than is the ap- 
pellate court to determine as to the effect of the irregularity 
upon the result of the trial. 

"The respondent argues that the affidavits of the jurors may 
not be considered by the court upon such an irregularity in 
their conduct. A discussion of that question becomes un- 
necessary here. We have stated the facts as. they appear in 
the affidavits of the plaintiff and his wife, without regard 
to affidavits of any of the jurors. 

"It has been repeatedly held that the action of the trial court 
in granting a new trial will not be disturbed upon appeal 
if there is a reasonable or fairly debatable justification for 
its action (Harrison v. Sutter Street R'y Co., 116 Cal. 156, 
47 Pac. 1019)." 

It will thus be seen that this question has arisen more than 
once in the courts. Why, is beyond our ken in view of the plain 
and unequivocal language of the Constitution. "No state shall 
* * * pass any Bill of Attainder, ex post facto law, or law 
impairing the obligation of contracts." Courts do not pass laws 
— or at least are supposed not to. They construe them. And 
yet we find that courts have been in doubt on the question; in- 
deed, one or more have held in the very teeth of the Constitu- 
tion that a court reversing itself impaired the obligation of con- 
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tracts based on the former decision. Watts-Dunton wrote a 
book on "The Renascence of Wonder." We have never read it 
and hardly believe it alludes to the subject of such wonder as we 
might entertain that any court should have ever held any such 
view. But a volume might well be written with such wonderment 
as its subject. 



Courts are too often inclined to follow precedent blindly with- 
out regard to changing circumstances in the march of time. In 

no instance is this shown as much as 
Food — Warranty of in the decisions relating to sales, and 
Fitness of Animals probably there is no more illogical lot 
Sold for Slaughter. of decisions than those relating to the 

sale of food products. For instance 
it is well settled, by a long line of decisions that if a diseased 
animal is sold to a middleman or butcher who buys on the market 
not for consumption, but for sale to others, there is no implied 
warranty of soundness, while, as said in Wiederman v. Keller, 
171 111. 93, "As a general rule, we think the decided weight of 
authority in the United States is that in all sales of meat or pro- 
visions for immediate domestic use by a retail dealer there is an 
implied warranty of fitness and wholesomeness for consump- 
tion." 

Now, why should the sale of a cow which turns out to be 
tubercular and unfit for food, to a private individual, to be killed 
by a butcher or by some one knowing how to butcher, stand on 
any different footing than a sale to a butcher, when the vendor 
knows the butcher proposes to slaughter it for immediate con- 
sumption? Is there not a direct failure of consideration? The 
butcher gives value for something to be sold by him for food; 
it is absolutely unfit and was so when sold to the butcher. Both 
parties — vendor and vendee — were in ignorance of any disease 
in the animal. Is it not logic and common sense that the vendee 
should not in both instances be protected? When the earlier 
cases were decided, science had made little progress in finding 
out the hidden diseases of animals. The general Government 
had not, nor had any State passed any pure food laws. Now, 
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for a butcher to sell diseased meat is a crime. Not only can he 
not recover for the meat sold, but will be punished for selling it. 
Why, therefore, should a different rule prevail as to the man 
who sells the diseased animal to the butcher? The consumer is 
protected against the butcher. Indeed the courts have gone so 
far as to say that where diseased meat was sold by Swift & Co. 
to a butcher and by the butcher to a consumer who was killed 
by trichinae in the meat, Swift & Co. were liable to the family 
of the deceased. "The remedies of injured consumers ought not 
to depend upon the intricacies of the Law of Sales," the court 
said in Catani v. Swift & Co., 251 Penn. 52; and again: "A prima 
facie case is made out by proof that the meat sold by the defend- 
ant w?s diseased and caused the death of plaintiff's husband. It 
was not necessary to go further and prove defendant knew the 
food was unwholesome. Defendants duty was absolute. 35 CYC 
407, etc., etc. It was bound to know that the meat was un- 
wholesome and unfit for food and this duty was not performed 
by merely showing an inspection and approval by United States 
Government inspectors." 

A hard case, one is tempted to say. Possibly so; but being 
hard, ought not the purchaser of the diseased animals to have 
some rights, when he may be hauled into court and mulcted in 
damages for selling meat which was diseased when on the hoof 
and both parties were equally ignorant of the diseased condition? 
It is no harder upon the vendor of the animal than upon the 
vendee. Of course where there is an apparent defect which the 
buyer might have seen by inspection the doctrine of caveat 
emptor should apply. But surely when the defect is one which 
can only be discovered after the animal is slaughtered, the loss 
ought not to fall upon an innocent purchaser who has paid his 
money for something which was worthless when he purchased 
it. The sale ought not to be allowed to give a value to that which 
was valueless, and yet this is the effect of the ruling of a ma- 
jority of the courts, blindly followed a precedent which was 
established before the Government and States had passed pure 
food laws and many of the diseases with which cattle were and 
are afflicted were unknown. 

The illogical nature of many of the decisions is nowhere more 
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clearly shown than in those like Best v. Flint, 58 Vt. 543, where 
a warranty was implied in the case of a purchaser of hogs, who 
had no opportunity of inspecting them, the hogs bought being 
for the purpose of filling up a car of a dealer who was then en- 
gaged in the business of buying hogs for the market. The court, 
we think, very properly held that the hogs furnished should be 
applicable to the use intended — i. e. marketable. But had this 
been a tubercular cow, which the butcher had seen — although the 
vendor knew the butcher was buying the cow to kill for his 
customers, and though neither knew of the existence of the 
disease — then the vendee would have been saddled with loss. 
Why in one case and not in another? We trust when such a 
case comes up before the courts hereafter we may be able to 
find a court wise and strong and independent enough to establish 
another precedent and say that a sale of that which had no value 
in the hand of the vendor because of a latent defect which existed 
at the time of the sale, ought not to be allowed to give a value 
and saddle the vendee with loss. 



